
Florida (FCC File No. BPH-971028MF).

(released November 26, 1997) hereby submits these Comments in the above-

Florida, as well as an applicant for a new commercial radio station at Woodville,

GC Docket No. 92-52

GEN Docket No. 90-264

MM Docket No. 97-234
---//

--~------------

2. As will be explained below, Williams is shocked and dismayed over

Background

1. Williams is Licensee of Radio Station WRGO-FM at Cedar Key,
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and the U.S. Constitution in general.

Communications Act --- namely, §309(j)(3)(A) of the Communications Act

Likewise, where has the importance of

See, §§307(a) and 309(a) of the Communications Act of 1934, as
amended.

Commission has failed to reconcile many of the auction proposals enunciated

consider and respect other Congressional mandates that still remain in the

applications filed on or after July 1, 1997, the Commission must nonetheless

(whereby the Commission must determine that use of a system of competitive

3. In Paragraph 18 of the NPRM, the Commission seeks comments

technologies, products, and services for the benefit of the public without

bidding will promote the development and rapid deployment of new

exclusive applications are on file. Although it is clear that Congress wants the

congressionally preferred method of awarding spectrum licenses where mutually

FCC to utilize the competitive bidding selection process for mutually exclusive

administrative orjudicial delay), In its haste to institute competitive bidding, the

on the question as to whether competitive bidding has been established as the

"diversification of media control" gone? In its place the Commission proposes

and necessity" has gone.!'

a trickle-down, "money talks" policy. The proposal is so inherently unfair -- and

so illogically conceived -- that one has to wonder if the Commission now

believes that its delegated authority provides it power to disregard due process

Williams wonders where the longstanding goal of "public interest, convenience

Commission's and Congress' zeal to raise money, it has devised a new system

persons or entities, and substantially prejudices small businesses and minorities.

of broadcast licensing that unequivocally favors wealthy, deep-pocketed



in the NPRM with the requirements of §309(j)(7) of the Communications Act.

4. Many of the proposals in the NPRM violate the most basic

principles of due process, and thereby stand as an open invitation for appellate

litigation. Therefore, finality of the NPRM will be anything but rapid. Williams

urges the Commission not to rush to judgment in implementing any type of

auction procedures. Nearly forty years of evolving and thoughtful regulation

cannot simply be replaced in a workable manner if the overriding goal is to

quickly raise money and worry about the problems later. Has the Commission

not learned its lesson from other failed auction procedures, such as IVDS?

Several times in the NPRM the Commission admits that its proposals might

result in harsh results. The term "harsh results" simply means more appeals,

more litigation, more delays, and overall deadlock.

5. The Commission must be reminded that is not permitted to base

a finding of public interest, convenience, and necessity on the expectation of

Federal revenues that would result from the use of competitive bidding. See,

§309(j)(7) of the Communications Act. While the legislative directives are clear

and precise, the Commission's interpretations thereof are anything but clear and

precise. In other words, Williams believes that the Commission's proposals

totally ignore its public interest obligations solely for the sake of raising revenue

and, therefore, violate the Communications Act.

Comments on Specific FCC Proposals

6. In Paragraph 17 of the NPRM, the Commission concludes that

auctions will likely lead to a more speedy resolution of pending cases. Even if

this were to be true, the Commission should not disregard the importance of

diversification of media. Money should not be the most important factor. Since

3



the auction process favors the most deep-pocketed bidders, there is a real

danger that the auction process will cause the wealthy to dominate the

broadcast world. Diversification of the media should always be a long term

goal so that small businesses and minorities maintain an active voice. While are

large regional or national company might have the financial wherewithal to build

a new broadcast station quickly, that entity might not be as responsive to the

local interests and needs as a local small business or minority applicant. Money

cannot buy "localism" or "responsiveness."

7. In Paragraph 20 of the NPRM, the Commission flippantly dismisses

the possibility of adopting new comparative criteria because "none ... is

sufficiently well-developed in the current record to warrant adoption at this

time." Such reasoning is pathetically shallow. First of all, there is no reason

why the record could not be developed at this time. Second, the Chairman's

Office previously indicated that new criteria could be adopted. Unfortunately

such efforts were shelved under the pressure of Congressional oversight. The

Commission cannot blame the lack of a record when no real efforts were ever

expended to develop such a record.

8. Beginning in Paragraph 30 of the NPRM, the Commission proposes

to accept short-form applications as the sole documentation necessary to

qualify for participation in an auction. However, such a simple process will

simply invite too many speculators, many of which will have ulterior motives

to participate in an auction./2 There should be some level of commitment

2 In the recent past, existing broadcasters often spent large sums of money
prosecuting a new station application simply to keep new competition off the
air. In certain instances, an applicant would obtain a Construction Permit, never
construct, and then surrender the permit to the Commission -- solely to keep a
new voice from entering the market. Persons with deep-pockets will be able

4



necessary to weed out the insincere applicants from the sincere ones. If an

applicant is required to obtain a transmitter site, prepare a preliminary

engineering statement, demonstrate financial qualifications, and take other

preliminary steps as the "price of admission" to participate, the field of bidders

would be reasonably narrowed. If the Commission is truly concerned with

preserving any semblance of small business and minority ownership, then it

cannot adopt a procedure that makes its too easy for the wealthy simply to

throw their money around for the sake of grabbing as many broadcast

properties as it can buy. If the Commission makes it too easy for anyone to

participate in any given auction, the wealthiest applicants will go on a buying

spree to the detriment of small businesses and minorities.P

9. In Paragraphs 37 and 38 of the NPRM, the Commission proposes

not to accept any petition to deny against a pending applicant prior to the

auction, and questions whether any special penalties should be assessed

against disqualified or defaulted bidders. First, the failure to accept pre-auction

petitions is a bad idea. Applicants who should not qualify, or who have ulterior

motives, should not be able to participate in the auction otherwise they will

poison the auction. For example, if Williams should already know that one of

the competing applicants for Woodville, Florida has falsely certified the

availability of its transmitting site, this fact, when brought to the Commission's

to play these games more often in an auction process where little commitment
is needed to participate.

3 Even if the Commission awards bidding credits to small businesses and
minorities, the wealthiest bidders will still out bid the less fortunate bidders to
the extent necessary to overcome the bidding credit. Auctions will not work
to promote diversity of ownership.

5



attention, should disqualify the applicant from the auction. Also, if an applicant

could not own the broadcast station due to multiple ownership considerations

but nevertheless participates in the auction to drive the price up so his

competition's start-up costs increase, thus has the power to stifle competition

by creating more debt for the competition as the result of the false bidding. In

IVDS we learned that certain parties conspired to drive prices upwards In

certain markets to create a false sense of valuation for other nearby markets

that they had similar businesses or permits for.

10. The Commission might be able to take a cue from the private

auction process that many applicants and law firms utilized to settle pre-July

1, 1997 cases prior to the statutory February 1, 1997 deadline. The

Commission could require a very large deposit (such as $100,000 or $200,000)

along with the filing of the auction qualification documents. This deposit would

be lost if the applicant failed to meet its auction commitment. In addition, such

a default could also trigger the surrender of other FCC permits or licenses as a

penalty.

11 . There is another problem with the petition to deny process that is

proposed in Paragraph 37 -- without the opportunity to have at least limited

cross-examination testimony an applicant will escape true scrutiny by hiding

behind creative lawyering. If the Commission simplifies its processes too much,

it will not only abdicate its responsibilities under the Communications Act but

also make a sham of its selection process.

12. In Paragraph 42 the Commission seeks comments on whether filing

windows that have already opened and closed should be re-opened to permit

new participants. This is probably the most controversial aspect of the NPRM.

6



The Commission should not re-open any of these windows. Applicants, such

as Williams in Woodville, Florida, expended a lot of time and money to prepare

and file an application within the time frame previously mandated by the

Commission. Williams's applications were prepared in response to two specific

Commission "Reports and Orders," which did not indicate there would be any

opportunity in the future to apply for the broadcast channel beyond the specific

filing window dates. Williams reasonably relied on the terms of each "Report

and Order," and any change now to those terms would be nothing more than

a "bait and switch" tactic by the Commission.

13. It would be a flagrant violation of due process to now disregard a

previously announced deadline and require new entrants, especially since new

entrants would only be required to file a short-form application. As noted

above, the Commission must be reminded that is not permitted to base a

finding of public interest, convenience, and necessity on the expectation of

Federal revenues that would result from the use of competitive bidding. See,

§309(j)(7) of the Communications Act. The potential revenue that might ensue

from broadening the bidding pool in these instances does not outweigh the

injustice that would occur if due process and previous FCC directives were now

disregarded. And, this would never pass the Supreme Court's due process test,

as set forth in U.S. v. State Farm Mutual Automobile Insurance Co., 463 U.S.

29 (1983).r

4 In the NPRM at footnote 11, the Commission cites to DIRECTV v. FCC,
7 CR 758 (D. C. Cir. 1997) for the proposition that the Commission may change
its rules (i.e., re-opening previous filing windows) without violating due process.
The Commission's reliance on DIRECTV is misplaced because in that instance
the Court specifically noted that "the Commission did not reopen a previously
closed processing round .. " Id., 7 CR 758 at 766.
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14. In Paragraph 68 of the NPRM comments are invited with respect

to whether pre-auction engineering statements should be submitted. Williams

supports this proposal. As noted earlier in these Comments, such a submission

would weed out the insincere bidders from the sincere bidders, and also provide

the Commission with a vehicle to avoid post-auction engineering delays that

could otherwise have been avoided./5

15. In Paragraph 72 of the NPRM the Commission seeks comments

with respect to the treatment of applications for modified facilities. Williams

supports the notion that modification applications should be permitted anytime.

In the event such an application becomes mutually exclusive with another

applicant's modification proposal, the Commission should send a letter to the

mutually exclusive applicants, and afford them an opportunity to resolve the

mutual exclusivity through a negotiated settlement, including further technical

amendments, the dismissal of one or more applications, and the payment of

consideration -- or any combination thereof. However, in the event the parties

cannot voluntarily resolve these matters, the Commission should do so without

competitive bidding. If these kinds of applications would be subject to

auctions, then -- once again -- only the wealthy could thrive, prosper and grow

in the broadcast industry. The Commission cannot let revenue raising dictate

every aspect of broadcast regulation, otherwise more wealthy competitors

5 In most instances, a serious bidder will have conducted an engineering
study prior to the auction to determine the service area and service population
of the allocation, so at to make a determination of the value of the opportunity.
And, since transmitter sites are often difficult to secure, a serious bidder would
want to have the comfort of having all these matters resolved prior to the
auction, so that no snags develop later that could cause a default or surrender
of the Construction Permit.
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would be encouraged to file insincere strike applications solely for the sake of

slowing down or stifling the competition.

16. In Paragraph 81 of the NPRM, the Commission proposes to

eliminate pre-auction transmitter site "reasonable assurance" requirements that

now exist in the application process. As noted above in Paragraph 9, Williams

objects to this proposal.

Conclusion

WHEREFORE, the above premises considered, Williams encourages the

Commission to adopt the suggestions noted herein to ensure a more fair and

equitable regulatory atmosphere.

Respectfully submitted,

WILLIAMS BROADCASTING COMPANY

Booth, Freret, Imlay & Tepper, P. C.
5101 Wisconsin Avenue, N.W.
Suite 307
Washington, D.C. 20016

(202) 686-9600

January 20, 1998

By:
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Cary S. Tepper

Its Attorney


